Reagan changes in information act under scrutiny 
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Here Is the third in a three-part series 
on efforts by the Reagan Administration 
co restrict access to Information that has 
traditionally been considered public. 

* Thls legislation springs from one oj 
our most essential principles : A democ- 
racy works best when the people *iaue 

all the information that the security oj- 
the nation permits. No one should be 
able to put up curtains oj secrecy around 
decisions which can be revealed without 
Injury to the public Interest . ” 

With those words. President Lyndon B. 
Johnson In 1966 signed Into law the feder- 
al Freedom of Information Act. passed by 
Congress to counter a tendency toward se- 


crecy In government agencies In the wake 
of World War n and the Cold War. 

Despite a consensus among most of 
those who use and administer of the act 
that the law has generally worked well, 
the Reagan Administration has made a 
number of changes In the way federal 
agencies respond to Information act re- 
quests. 
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Many who regularly use the act 
claim those changes, along with • 
amendments to the law being 
sought by the Administration, con- 
stitute a clear signal to bureau- 
crats to withhold information 
wherever feasible. 

. The Administration denies any 
such Intent. 

Jonathan C. Rose, an assistant 
US attorney general, testifying be- 
fore Congress la... April, declared 
that the Administration “strongly * 
supports the basic purpose and 
philosophy of the act.” . 

Rose said the changes proposed 
or Implemented by the Justice De- 
partment Involved only a few spe- 
cific “narrow problems'* such as 
use of the act by criminals to un- 
dermine Investigations. Inadequate 
protection of proprietary commer- 
cial information and Increasing 
costs to government of processing 
Information act requests 

Information act users, however, 
claim that various kinds of Infor- 
mation. freely available from gov- 
ernment sources before I9fll. have 
since been restricted - either 
through new Interpretations of the 
act or through the Imposition of 
prohibitive fees, sometimes In sltu- 

... inne mhrrp fws had been W.llVfd 


entirely In the past 

Said one veteran Information 
act officer at a major federal agen- 
cy, who declined to be Identified: 
“The flow of Information has defi- 
nitely been diminished . . The Ad- 
ministration came In to emasculate 
the Freedom of Information Act.’* 

Restrictions are cited 

Users of the Information act cite 
a multitude of examples of restric- 
tions on Information which has 
traditionally been available, usual- 
ly at no cost: 

• When Jim Lyon of the Envl- 
ronmental Policy Institute In 
Washington. D.C., learned last 
summer that the Interior Depart- 
ment had produced a report docu- 
menting that strip-mine operators 
had failed to pay millions of dollars 
In reclamation fees, he asked for a 
copy. Such reports had always 
been available in the past. 

He was told to file an informa- 
tion act request. 

When he did. an Interior De- 
partment official told him that the 
agency would charge him $500 an 
hour to process his request, he 
said. 

Lyon appealed, saying the rate . 
would be prohibitively expensive 
for his organization. Interior offi- 
cials have yet to respond tcuthe ap- 
peal he filed last September, citing 
a large backlog of appeals. “The 
government is very successful In 
keeping Information from the pub- ( 
lie by changing its traditional poli- 
cy of waiving fees.” said Lyon. "I 
find it very alarming.’* 

• Last July. Lee Norrgard. chief 
Investigator for the Better Govern- 
ment Assn., a public-interest group 
that monitors waste and fraud In 
government, filed an Information * 
act request with the State Depart- 
ment to obtain recently completed 
audits of US embassies. 

At the time, the association was 
looking Into complaints by some 
ambassadors that they were Incur- 
ring extraordinary costs In enter- 
taining official US visitors, includ- 
ing Junketing congressmen, busi- 
ness executives and other officials. 

When he requested a fee waiver. . 
Norrgard said, an Information act 
officer denied the request, stating. 
“I do not believe the Information 
will primarily benefit the general 
public.” Norrgard appealed the de- 
nial on Aug. 22. 

In early September. Unilcd 
Press International produced a se- 


ries of articles on excessive enter- 
tainment expenses at several Euro- 
pean embassies. Not long after- 
ward. Frank M. Machak of the 
State Department denied the fee- 
waiver appeal, stating in a letter. 
“There Is no demonstration of 
heightened [public] Interest in the 
expenditure of funds by embassies 
abroad.” At the time the letter was 
received, the UPI articles had ap- 
peared In at least 30 newspapers 
and had been the subject of a spe- 
cial report on CBS radio. 

’ This Is the first time we’ve had . 
to sue on this Issue.” Norrgard 
•said. “Why we’re being put 
through this drill is very disturb- 
ing.” 

• Last November, a Boston-area 
housing consultant working with a 
Lowell tenants' organization filed 
an Information act request with 
the Department of Housing and Ur- 
ban Development for a developer s 
financial statement. Those state- 
ments have always been available 
to tenant and community groups 
who are deciding whether or not to 
contract with a developer. 

A HUD official refused the re- 
quest. apparently as a result o i a 
December 1982 memorandum from 
the HUD Washington office which 
states succinctly: “Until further * 
notice, do not release any more 
Profit and Loss Statements under 
the FOIA.” 

• When Philip Simon of the 
Center for the Study of Responsive 
Law filed an information act re- 
quest last fall with the Occupation- , 
al Safety and Health Administra- 
tion for Its memorandums on a re- 
port by the center which criticized 
OSHA. he received a copy of one 
memorandum. An accompanying 
letter told him that was all the In- 
formation the agency had on file. 

Several weeks later - when Si- 
mon was on the telephone with an 
OSHA employee reviewing the 
memorandum paragraph by para- 
graph - he realized material had 
been deleted from his copy of the 
memorandum. There was no indi- 
cation on his copy that deletions 
had been made. Simon sued the 
agency three weeks ago. contend- 
ing It violated the Information act 
by falling to notify him of Informa- 
tion which was being withheld. 

• Eric Goldschmidt, a reporter 
for Food Chemical News, had been 
routinely receiving results of Agri- 
culture Department Inspections of 
meat narking olants. 


port last year, he was told he would 
have to file an Information act re- 
quest. When he did. Agriculture of- 
ficials turned down the request 
saying that the Inspection reports 
were part of an Investigative file. 
Goldschmidt subsequently filed 
suit, won a summary Judgment 
and obtained the reports. 

• In May, 1982. the health and 
safety director of the AFL-CIO re- 
quested routine enforcement data 
from OSH A. 

*'ln the past, we’ve always got- 
ten this information with no prob- 
lem and at no charge,” said Marga- 
ret Semlnario. associate director of 
Occupational Safety. Health and 
Social Security for the AFL-CIO. 
“But under the Reagan Adminis- 
tration. the agency has been quite 
riasty about It.” 

When the agency did not re- 
spond to informal queries, the 
union filed an Information act re- 


quest for the reports on worker fa- 
talities. 

OSHA responded by saying they 
did not have the Information and 
that it would cost the union about 
$70,000 for the agency to compile 
it. 

“Ultimately.” Semlnario said, 
‘we did get most of the informa- . 
tlon. In some cases we had to go 
through Congressional commit- 
tees. In others, anonymous sources 
In the agency provided the materi- • 
al. 

“lt‘s interesting that informa- 
tion we were told was not available 
Just happened to become available 
when Congress demanded It.” 

• Greg Gordon, a UPI reporter, 

said when he requested a sample of 
Medicaid claim forms from the Vet- 
erans’ Administration for an arti- 
cle on health regulations, he was 
told It would cost him more than 
$64,000. , ; 

In a telephone Interview. Gor- 
don said he subsequently negotiat- 
ed a lower fee with the agency. “It 
took about four months before we , 
reached agreement, and another 
nine months before the agency pro- 
cessed the request. By that time, 1 
was on to something else and could 
not get to the story." 

• Prof. Barton Bernstein, a his- 
torian at Stanford University, cited 
a c hange In State Department poli- 
cy In which the department now 
charges information act requesters 
for the time required to review ma- 
terial before deciding whether or 
not to disclose It. 


barred by that decision. . . . Bern- 
stein said In a telephone interview. 
“It’s clear they’re using costs to 
withhold Information." 

‘Aberrant example*' 

Asked about several of these ex- 
amples. Kevin Jones of the Justice 
Department said he could not com- 
ment on individual cases with 
which,he was not familiar. 

“Obviously we don’t have con- 
trol over an agency’s day to day ad- 
ministration of the FOIA. The sto- 
ries you’re telling me sound like ab- 
errant examples.” Jones said. 

But Jack Taylor, an investiga- 
tive reporter for the Denver Post 
who has made extensive use of the 
Information act. disagrees with 
Jones: “The changes are subtle, 
but there Is a pervasive atmo- 
sphere emanating from the top. Be- 
cause of the atmosphere of secrecy, 
bureaucrats have become more In- 
clined to keep things private.” 

Until recently, the impact of 
Justice Department directives on 
the Information act were not read- 
ily detectable, said Eric Glitzen- 
steln. an attorney with the Ralph 

Nader-sponsored FOI Clearing- 
house who handles a number suits. 

“But now the examples are be- 
ginning to rain down." Glltzen- 
stein said. “The signal to FOI offl- , 
cers is clear: Avoid compliance 
with FOI requests whenever possi- • 
ble. Freedom of Information is .be- 
ing regarded in a much more hos- 
tile fashion, to be avoided at all 
costs." 

Jones disputes such allegations, 
saying. “The charge has been 
made and. I think, irresponsibly by . 
some. The Department of Justice Is ;. 
dedicated to Implementing the act, 
to reducing backlogs, to make sure 
Information that is public be kept 
public, and to make government 
pricing policy more uniform.” 

- Hatch defend* amendments 

Added Sen. Orrln Hatch (R- 
Utah). who led the fight on behalf 
of the Justice Department’s infor- 
mation act amendments In the 
Senate: "Just as the FOI Act holds 
the government accountable to an 
Informed electorate. FOIA itself 
must be held accountable. Since 
[the act was rewritten In 1974.] It 
has at times frustrated rather than 
fulfilled Its basic mission of Insur- 
ing government efficiency and In- 
forming voters. FOIA has occasion- 
ally disrupted vital law enforce- 
ment activities and has been mis- 
used by businesses who . . found 
U a convenient tool for obtaining 
confidential information about a 


ments to the contrary, a number oi 
people who use the information act 
(only about 10 percent of whom are 
Journalists) believe the Administra- 
tion’s desire to restrict information 
has been clearly signalled to federal 
agencies In several ways. Includ- 
ing: 

• A memorandum in May 1981 
from Attorney General William 
French Smith Informing agency 
heads that the Justice Department 
would henceforth support In court 
any agency’s decision to withhold 
Information from an Information 
act requester. 

• A package of amendments to 
the act proposed by the Justice De- 
partment in late 1981 to signifi- 
cantly expand exemptions under 


the act. One proposed exemption, 
would have permitted government 
agencies to withhold Information 
submitted by companies on race 
and sex discrimination, dangerous 
drugs and environmental pollu- 
tion. The proposed amendments 
were subsequently watered down 
In negotiations between Hatch and 
Sen. Patrick Leahy (D-VtJ. who 
will co-sponsor a compromise pack- 
age of amendments In the next ses- 
sion. 

• In August 1982. President 
Ronald Reagan Issued an executive 
order which, among other things, 
makes It much easier for agencies 
to reclassify as secret information 
which had been previously made 
public. 

• In January 1983. Rose or- 
dered agencies to reverse a 10-year 
practice of waiving fees for most re- 
quests which fall Into a public in- 
terest" category. Rose’s memoran- 
dum directs agencies to apply five 
specific criteria in order to make 
their own determination of the po- 
tential value of information to the 
public. 

Criteria 1* criticized 

Rep. Glenn English (D-Okla.) 
said last year that. “These criteria 
invite an agency to substitute Its 
own Judgment for that of the re- 
quester. It is Inappropriate to use 
fee waivers in this fashion. 

For Leahy, who has been lead- 
ing the fight in the Senate against 
the Administration’s proposed 
amendments to the act. the law is 
“an Invaluable tool for turning gov- 
ernment accountability from a 
catchRhrase into a reality.” He said 
It has been used to disclose govern- 
ment waste and wrongdoing, ex- 
pose discrimination and secure 
data on defective and harmful pro- 
ducts. 


In a speech last fall before the 
American Newspaper Publishers 
Assn.. Leahy warned: 

’If we let things drift - If Impor- 
tant information remains beyond 
our grasp - we will soon lose the 
means to effectively criticize gov- 
ernment. If we ever lose the means 
for very long, we will In time find 
we will lose the right ** 

End of series 
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